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of vein between their Rainbow apex and the ore bodies in the 
defendants' claim, were awarded extra-lateral rights measured by 
a vertical plane parallel to the Elm Orlu end lines and constructed 
at the most easterly point of crossing of the common side line 
by the vein apex, giving plaintiffs the maximum amount of vein. 

Coming now to the third point established in this case, both 
parties desired a determination of the position within the Elm 
Orlu claim of the apex of a certain vein (known as the "Pyle 
Strand") and also what extra-lateral rights, if any, attached 
thereto. But since these facts were then impossible of ascertain- 
ment because of lack of physical development and exposure by 
mine openings, the court only entered a decree for that portion 
of the veins then exposed and reserved a determination of the 
rights on the Pyle Strand for a future decree. This position of 
the Pyle Strand could, of course, be only ascertained by future 
development. 18 From the very nature of the case, it can be seen 
that the court could reach no other decision. 17 What it amounted 
to was a mere retention of the case for supplementary proceedings. 
A court of equity will often do that, sometimes from public con- 
sideration, 18 and sometimes merely in order to carry out its decree 
under altered circumstances. 19 

H. S. J. 

Vendor and Purchaser: Default of Vendees: Right of 
Vendees to Money Paid. — In the case of Gaume v. Sheets, 1 
a vendee in default under an installment contract for the sale 
of land, was allowed to recover money paid, because under the 
facts of the case the notice given by the vendor was held to be 
a repudiation of the contract, wherefore the vendee was allowed 
to rescind. 

The contract was an ordinary installment contract for the sale 
of land, making time of the essence, and containing the special 
provision that on default of the vendee, the vendor should upon 
sixty days' notice in writing be released from all obligations in 
law and equity to convey the property, and that the vendee 
should forfeit all rights in the property and all moneys paid un- 
der the contract. On April 10, 1916, the vendee made default 
in a payment, and on April 28th the vendor sent a notice to the 
vendee informing him that he had made default in the payments 

16 The parties have since, after an expensive trial, settled the reserved 
question by compromise decree. 

« Keely v. Ophir Hill M. Co. (1909) 169 Fed. 601. 

"Joy v. U. S. (1890) 138 U. S. 1, 34 L. Ed. 843, 11 Sup. Ct. 
Rep. 243. 

"Lefman v. Brill (1905) 142 Fed. 44, 73 C. C. A. 230; Hamlin v. 
R. R Co. (1900) 176 Mass. 514, 57 N. E. 1006; Louisville & N. R. Co. 
v. R. R. Commission (1913) 205 Fed. 800. 

i (Aug. 25, 1919) 58 Cal. Dec. 171. 
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to be made under the contract, and that "by reason of said de- 
fault the said Gaume has elected and does hereby elect to de- 
clare said agreement null and void and all rights which you have 
acquired thereunder forfeited." There followed a notification 
to surrender the premises within sixty days from the date thereof. 
This notice was held by the court to constitute a repudiation 
of the contract by the vendors. The court interprets the pur- 
pose of the contract to be that the vendee should have sixty 
days' grace, after notice, in which to comply with its terms. 
The notice given declared the vendee's rights forfeited, and con- 
tained no suggestion that the vendee by paying the installments 
of the purchase price then due within a period of sixty days, 
could retain their rights in the property and in the contract. It 
was the failure to comply with the terms of the contract in 
respect to the grace allowed the vendee that caused the court 
to treat the notice as a repudiation. 

It is very clear that the notice is insufficient to sustain a claim 
of forfeiture by the vendor, for forfeitures ought to be strictly 
construed. But though ineffective as a notice of forfeiture it 
by no means follows that the notice constituted such a repudia- 
tion by the vendor as would allow the vendee to rescind and 
recover his payments. The court must have considered that the 
words in the notice threatening forfeiture constituted the repu- 
diation, for the part of the notice which stated that the agree- 
ment was declared "null and void" had been construed in Empire 
Investment Co. v. Mort 2 as not having this effect. 

In the case of an ordinary contract of this character, the 
vendor is not required to give notice upon default. 3 The fact 
that notice was given is some evidence of the realization that 
this contract required one. This notice demanded the surrender 
of the premises within sixty days (the period of grace allowed). 
Is not this a recognition that there was a period still remaining 
within which the vendee had certain rights? Applying ordinary 
rules of construction, the intention of the parties is fundamental,* 
and this intention is to be determined from the language em- 
ployed and the surrounding circumstances. 5 When there is a 
contract making time of the essence, with a period of grace 
after notice; a breach by the vendee, followed by a notice by 
the vendor that by reason of this breach he had elected to de- 
clare the vendee's rights forfeited, but allowing the vendee to 
retain possession for the period of grace; would it not be rea- 

2 (1915) 171 Cal. 336, 153 Pac. 236. 

s Commercial Bank v. Weldon (1906) 148 Cal. 601, 608, 84 Pac. 171; 
Newhall Land and Farming Co. v. Burns (1916) 31 Cal. App. 549, 161 
Pac. 14. 

* Bell v. Jordan (1906) 102 Me. 67, 65 Atl. 759. 

sDrucker v. McGlaughlin (1908) 235 III. 367, 85 N. E. 647; Geithman 
v. Eicbler (1914) 265 111. 579, 107 N. E. 180. 
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sonable to infer that the vendor's intention was not to repudiate 
the contract, but rather to stand upon the same, and claim his 
rights thereunder? 

The principle that where time is made the essence of the 
contract, in an installment sale of land, and the vendee defaults, 
the vendor is entitled to retain all moneys advanced is clearly 
laid down in Glock v. Howard and Wilson Colony Company, 8 
which is quoted and followed in numerous cases. 7 

This general doctrine was later modified in the case of 
Boone v. Templeman, 8 and the rule laid down that where the 
entire course of business between the parties has amounted to a 
waiver of the condition that time is the essence of the contract, 
a forfeiture cannot be declared without notice and demand; and 
further, that allowing the total purchase price to become due 
makes tendering a deed a condition precedent to declaring the 
vendee in default. This doctrine of waiver is followed in many 
later cases. 9 

Certainly in the principal case the notice was, from the 
vendor's aspect, unfortunately framed. But it would seem that 
the court construed this notice very strictly against the vendor, 
in order to avoid a forfeiture. The facts of the case undoubtedly 
made this decision eminently just and proper. The pleadings 
seemed to lend further support to this view. But the language 
of the court is broad enough to be the basis, possibly, for the 
establishment of a second great modification to the general doc- 
trine as laid down in Glock v. Howard. 10 Where the contract 
provides that time is to be of the essence, and that there shall 
be a period of grace after notice, before the vendee's rights are 
forfeited, then if the vendee default, any notice by the vendor 
of his election to claim the forfeiture, must include in it a 
clear recognition of the vendee's rights to pay during the pe- 
riod of grace. Otherwise the court will construe the notice as 
a repudiation of the contract, justifying a rescission by the 
vendee. 

E. M. J. 



<■ (1898) 123 Cal. 1. 55 Pac. 713. 

'Odd Fellows Savings Bank v. Bradner (1899) 124 Cal. 255, 258, 56 
Pac. 1109; McDonald v. Kingsbury (1911) 16 Cal. App. 244, 116 Pac. 380; 
Poheim v. Meyers (1908) 9 Cal. App. 31, 98 Pac. 65; Oursler v. Thatcher 
(1908) 152 Cat 739, 93 Pac. 1007; Cross v. Mayo (1914) 167 Cal. 594, 606, 
140 Pac 283. 

8 (1910) 158 Cal. 290, 110 Pac. 947, 139 Am. St. Rep. 126. 

» (1912) 164 Cal. 279, 285, 128 Pac. 751. 1 California Law Review, 300; 
Myers v. Williams (1916) 173 Cal. 301, 302, 159 Pac. 982; Butte Creek 
Consol. D. Co. v. Olney (1916) 173 Cal. 697, 708, 161 Pac. 260; Hermosa 
Beach Land and Water Co. v. Law Credit Co. (1917) 175 Cal. 493, 495, 
166 Pac. 22. 

10 Supra, n. 6. 



